
Data Protection, AI and the Art of Assessing into Compliance
Cool workshop

Prejudice



Erfahrung:
• Syndikus E-Commerce-Unternehmen
• Schriftleitung „Datenschutz-Berater“

Schwerpunkte:
• E-Commerce & Onlinemarketing
• Vertragsgestaltung 
• Advertising Technology
• Privacy Litigation
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Is AI on a collision course 
with GDPR?



AI System as defined by the AI Act, Art. 3.1



Machine Learning (ML), Step by Step

Data collection
• Collecting the data

that is going to be used
for the training

Encoding
• Translating the data

into a computer-
readable format

Choosing the
algorithm
• Choosing a machine

learning algorithm that
best fits the data and 
the problem (decision
tree, neural networks
etc.

Model training
• Training the chosen

model with the
collected data

Model testing
• Testing the trained

model on data
unknown to the model

Model use
• If the testing is done

sucessfully the model
can be put into use for
making predictions or
decisions



GDPR Kryptonite for training data
• Scraping Special Category Data (SCD) requires explicit consent*

Any data that may reveal sensitive information is considered SCD
No intention to process SCD is required; Controller required to check first, process later
Web scraping severely limited (“manifestly made public”)
“Legitimate interest”: No children’s data, No commercial surveillance, no copyright violations

• Violating GDPR is costly**
“Loss of control” over personal data constitutes immaterial damage

• EU “class actions” incoming***
The Collective Redress Directive empowers consumers to unite and initiate lawsuits, seeking 
both model deletion and compensation (unjust enrichment and damages)
Reversed burden of proof confirmed in almost every CJEU decision in 2023

*C-184/20 – Etikos Komisija and C-252/21 – BKartA v. Meta, **C-456/22 – Ummendorf; ***Directive (EU) 2020/1828



GDPR Kryptonite for AI systems
• Any decision that creates “legal” or “similarly significant effects” is subject 

to the prohibition (!) in Art. 22.1 GDPR
CJEU is the “Guardian” of the Charter of Fundamental Rights and interprets secondary law 
accordingly
What a “decision” is, remains unclear, but the CJEU shifted responsibility to a very early stage 
of data processing: The creation of values on which downstream decisions “draw strongly” or 
for which the created value “plays a determining role”. 

“Establishment of a probability value based on personal data relating to a person and concerning that person’s 
ability to repay a loan in the future”

Additional safeguards (more than just Art. 22.3 GDPR) according to the risk analysis, 
considering discriminatory effects



(Some of) The Intersections

Facial recognition

Credit scoring

Large language models
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AI Impact Assessment(s) Project Initialization



DPIA

AI Risk Assessment

FRIA
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Spot the Difference: FRIA, AI Risk Assessment and DPIA

The ‚Who‘ 



DPIA

AI Risk Assessment

FRIA
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Spot the Difference: FRIA, AI Risk Assessment and DPIA

The ‚When‘ 
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Spot the Difference: FRIA, AI Risk Assessment and DPIA

The Time to get Practical: App Procurement
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Spot the Difference: FRIA, AI Risk Assessment and DPIA

The Time to get Practical: App Commissioning
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App-commissioning and (joint)controllership

C-683/21 v

On controllership:

On joint-controllership:
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Spot the Difference: FRIA, AI Risk Assessment and DPIA

The Time to get Practical: App Development



DPIA

AI Risk Assessment

FRIA
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Spot the Difference: FRIA, AI Risk Assessment and DPIA

18

The ‚What‘
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Spot the Difference: FRIA, AI Risk Assessment and DPIA

The Time to get Practical: 



Risk Management
It‘s all about
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